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for treaſon, Heier Ch Juſtices Powell. Powis, and Dor- 
mer Juſtices, mith, and 3 Barons, were all clearly of | 
opinion, te that the priſoner's confeſſion, though not in 
«+ court, migt N 110 proved by. two witneſſes to have = . 
| voluntarily made, notwithſtanding, what is contained 
in the 7 W. III. c. „ 
< him. But Trevor, Chief Juſtice, w gf as 7 | 
«© opinion, and Tracy, Juſtice, doub I ſhould © 
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from Bacon's Abridgment, vol. v, 2 5 
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- mentions ſexeral inſtances in the nden 
of Earl Bothwell; and, though rather a 
ſceptical man, was candid enough to believe; 
them.. The poor women were accordingly, 


burnt; and poſterity was furniſhed. with, a 
very accurate deſcription of the devil; who is 
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nected with. the criminality of the charge, 


ought. alſo to be received with great diſtruſt. 
Such words are kither ſpoken i in the zeal of. 
unſuſpicious confidence, and cannot be re- 
peated without a breach of private faith, 
which detracts much from the redibility. 9 


the witneſs; or in the unguarded hours of 


boaſting diſſipation, in which caſe they #9: 
not unlikely to be falſe in themſelves, ind © 


very likely. to be falſely tepeated. - Beſides, , 
words may be very innocent when ſpoken, | 
and highly criminal when related; © for their 


determinate n Ae much on the 


„ 
1 5 e 3 


el lena, fol. x 194+ 5 


or ent LAW. 169 


den onen they are uttered- s 
happens too, that, in repeating the ſame 
t words pe inn meaning is conveyed, 
„ which depends on their connection with 
other things; and ſometimes more is ſigni- 
. enen ene Pe a 
*. 60s F 1245 n 0 


o 


8 be. | wi 8 23 PS SLAC ro hk 
1 5 5 4. Such make; LE Nees Aude 
tions, and reſtrictions, to which the Engliſh 
pProſecutians of n er ee in 
werk bag af he sn 


* WA ; 4 
5 5 # 'P 


Laſtly, hs A 3 of a had 


aud witneſſes to the poſitive allegation of 
the indictment is not concluſive in any caſe, 
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is hein N ra opinions; they diſbelieve'th 
aceuſers;y or if, in their- conſciences, mY 
think, however erroneouſly, tat the fuct par- 
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rectien, or to ſubmit to it hen voluntarily. 
Siven, ore queſtions, on which a very impor- 5 
tant diverſity of opinion hath apf * . 
* of . and 1 men. 
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* ey us Me > Circuit, 
* 2 = 90 Il. one Henry Hood wits indictéd for 
the murder of J. Newen, and i pon the evidence; it ap- 
peared, that he killed him without any provocation. 
And thereupon I directed the Jury that it was murder; 
for the law in that caſe intended. anten: and T told 
them \ they. we we judges of the matter of fact, vis. whe- 
ther N wh died by the hand. of Hood > Bur dne it 
hae rg er, or manſlaugh ter, that ab matter of du. 1 
Which they auere t6-obJerve the direftiow of the Courts But 
3 8 they would find it on manſlaughter. 

Whereupon I took the yerdiQ,y and fined the Jury 8 I. 
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ſureties to appear at the next tfſizes, and in meln 
time to be good behaviour. But after, upon their 
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«rates and authority of another man, when 
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— in ſupport of the moſt prin- 
eiple of juſtice. But the efforts of humat wiſ- 
dom are flow in their progreſs, and limited in 
their extent; political ſyſtems therefore are, 
in all in ſtanees, though in different degrees, 
4 «nd "arg a beſt ane | 
"is fs the 1 OTC Fi of AY 
mink prooeſs by the common law of England 
will form a ſtriking illuſtration of the fore · 
going chapter, and may have a more eſſen- 
tial effect; for it will be found; that in pro- 
ſecutions of felony; and in other particulars, 
ve {till retain ſome veſtiges of that oppreſſive 
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5 it, was.  impoſiible. for int de to 
_ eſcape, without a miracle from Heavens t nor 
yet af that more unchriſtian, impipys mode 
of trial by battle k, which, when the defendant 
n m "ny ofren raced in his wander; and 
the additional tain of the appellant” s blood 
upon his head. My obſervations hall be 
confimed to the boaſted, and a e infti 
tution of trial by jury, its preps 
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Fer round the kingdom, for the pur- 
I poſe of trying cauſes and criminals, 'only.once 
in ſeven years; in which interval, by the 
common calculation of lives, it is probable, 
that excluſive. of the diſt reſſes, and conſe - 
| quent depopulation of families, one half of 
the wretehes under ſuſpicion, and in euſ⸗ 
tody, died in the dungeon. At all events, the 


grime had generally eſcaped the memory of 
mankind, before the von of . crm 
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preſent Je uſtices of alliſe and Ni prius are 
derived; an inſtitution, Which bears ſome re- 
ſemblance to one of the cuſtoms aſcribed by. 
Tacitus to the ancient Germans; elguntur i in 


riſdem concilits et principes, gui Jura per pagos 
jen reddunt. Centeni fngulis ex plebe 66 


7464 3. The tepporary b b 
Mien to the trial, when the criminal And 
Vas apparently umiuſt, or ill founded; 9 
when the crime, Was of ſo ipferior, a, BO: 
as to admit his enlargement Of pledges for his 
future appearance, ſeems, in the.carlieft pe- 
riods of our conſtitution, to have been a mat- 
ter of rights but ſhe | courtly. pliability of 

me judges had involved this doctrine in 
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any obje&tions, recourſe'wa was had to'the Latin 


| formam flatut. in bujuſm.” caf. edit. et 


* it whole reign, though in its confifacared | 


happy to this kingdom, was a ſtrange medley 
of liberty and tyratiny, hondur and profliga- 
cy, religion and. impiety, benevolence 1 | 
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In every 605 both or & "y 42d ROY 
fuits, the laws, like the prayers e, were ad» 
miniſtered in an unknown language; and 
this continued, as to matters of record, in- 
; "I verdicts, judgment, Rc. 
until the ſtat. 12 Geo. II. c. 26. They were 
alſo written in a ſtrange händ with technical 


abbreviations. In this there was real danger; 
for though the indictment was always read to 


the priſoner in Engliſh; yet if" there were 


original to ſupport its infulficiencies: contra 


: ay Lord Hale) ſhall be conſtrued either fn. 


gulaly ot plurally, We cannot wonder 


"at the recital of the above-mentioned ſtatute b 
| that many and ent miſchiefs do frequently 


Py e bot ſering/that Lord Norris had not 


| 16s. ee. it, he went on with this en e of ten, | 


, and by theſe means the bill Her der h the ma- 
% zority. was indeed on the other ſide. 
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or Andere of what is alledged for 
in the pleadings of their 


© ter not legible to any but perſons practiſ 


« ing the law.” But we may reaſonably 
wonder, that the remedy was deferred to * 


as century. 


$ * The chriſtian name, 3 13 of 


the defendant, with his addition of ftate and 
degree, were firſt required to be ſet forth in 
the indictment, by an ac of Henry the 
Fifth i. One may infer, that, previous to this 
act, there. Vas great want of preciſion, in 
the formal parts of proceſs ; but the inclina- 
tion of ſucceeding Judges, in favour of life, 
| hath carried this matter to the oppoſite ex- 
treme of ſcrupulous, and over-grown nicety. 
| Numberleſs are the inſtances, in which the 
ſubſtance of juſtice. hath been loſt in the bur. 
ſuit of the * e 5 
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The diſcontinuance of Latin Jodiehiwentk : 
hath rendered ſuch inſtances leſs' common; 


but there is ſtill ſufficient reaſon to apply the 
obſervation of Sir Matthew Hale : : for the 


« truth is, that it is grown to be a blemiſh, 
and inconvenience in the law, and the ad- 
« miniſtration thereof; more offenders eſcap- 
9 ing by the over-ealy ear given to exceptions 
«in indictments, than by their own inno- 


: « cence; and many times groſs murders, 
= 1 burglaries, robber] ICS, and other heinous and 


« crying offences, go unpuniſhed by theſe un- 
« ſee my pen to as HR 80 4be | 


e for Bur = dach b been chats iefion, bot 
5 burgulariter hath, been holden good. Vet eſe excep 


tions were allowed on the idea of uncertainty, * not from 

an inclination'to- claſſical. Accuracy; Hor pr fal regine 

did not vitiate. * 
1 Eliz. J. Webſter was indicted for murder, and the 


| Pet being laid ia re bracio inſtead of brachio, he was 
diſmiſſed. In Leke's caſe, 34, Eliz. “ A. B. alius diftus 


A. C. butcher” was deeme * it ought 0 
have been * A. B butcher, alias didts Af N54 5 
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wang > cum veneno fore intaxicatum accepit "i: bit, with- 

out ſaying venenum præ dium, is not good, and ſhall 

not be ſupplied by the implication. of the other par 
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in capital caſes, was entitled to a copy of the 
indieement, panel, -or any other of the pro- 
. It was refuſed to Sir Harry Vane, 
urg Au ibo mal r Lond” Nei, K. W 
21690; who: deſired to have it argued 'by 
counſel ; which the court unanimouſly te- 
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any previous indicment; ſuch as, upen 
 _ the Mainouvre, when the thief was detected 
with the thing ſtolen in au MO cher ap- 
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| ing; and though conſidered as odious by 

| ſome, doth not appear in any inſtance to have 
 occaſianed injuſtice, Perhaps it ought to be 
regarded as an old branch of the law, which 
by poſſibility may become an eſſential ſafe- 
guard to the rights of the people. It muſt 
however be admitted to have ariſen from that 
ancient barbarous principle of legillation. 
Which exacted the puniſhment of the erimi - 

nal merely as civil damages to the party i in⸗ 
jured o; and accordingly I find, that in the 
ancient Salic laws murder was puniſhed with 
death, and no compoſition admitted, unleſs 


- with the conſent of the neareſt friend of the 
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a thief ſuffer death, his heir is not 8 
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conviction or acquittal upon an in- 


nt of e or manſlaughter, was at 


not to proceed upon any indictment of mur- 


der within the year and à day; and it wðas 


ulſual in other caſes to allow a ſimilar inter- 
val, becauſe of the intereſt of the -appellant ; 


who being thought entitled ex dabito juftitie 


to the gratification | of his revenge, might in 
an appeal of death have execution upon the 
4 Judgment notwithſtanding any pardon'z and 


who, in caſe of robbery ought; to have refti- . 
tution, which upon an indictment before 
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© ; 4308 31, 132. 1 Mod. 148. 85 All petitions a- 

pin great perſons, and theprince's officers, were heard 
before the barones majores. And this court became a place 
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the Priſbner; in which ſtate of the proceſs, ' 
he ought not to be required to hold up his 
hand at the bar. It is a ſort of inſult offered 
ing at the bar, as if juſtice were the conſo- 
quence of intreaty, leſs liable to ohjection 
In the former practice though diſpenſable 
(for any criminal may refuſe to hold up his 
hand) we ſtill . the . of our anceſ- 
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mons of Buxland⸗ and likewiſe the dernier reſort to 
correct the errors of inferior judicatures ; and when any 
matter of fact was to be tried, it was uſual to iſſue writs 
to the Juſtices in Eyre, to ſummon the parties before 
them, and to try the fact — to the command of 
the writ, as may be ſeen in * 74s 75. * 
Forum Romanum, p. 8. 5 
De Mor: Germ. c. 7 45 0 
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In the trial of the regicides it was determin- 


ed by all the judges - that when priſoners 


e e ee, bar PR tried, their irons 


e ought to be taken off, be their crimes ever 
4 ſo great.” And this agreed with Fleta 3, 
« Cum autem capti in judicio produri debrant, 
© non producentur armati, ſed ut juuicium re- 
« cepturi; nec Nati, ne videantur "reſpondere ; 


e gti Let Pratt, Chief Juſtice, in the 
5 trial of ; Layer *, ventured to make a diſtinc- 


1 15 üer Trial, yo 3 p. A D. of Norfolle's Trial 
| AD: 15 1571. And p. 157. Earl of Arundels Trial. 
Grand abuſion eſt, que priſonner ſoit charge de 
ferres, on miſe en peine, avant ceo que ſoit N 
"7H 1 Mirror, e. 5. Fi. 54. 
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| Algerive captive, than a freeborn Engliſhman ; I 
15 Ag 1 throug zh the ſtreets by the hands 
< of Fallon, as been Write a ſhew andTpe cle. 

% 7 now hope 10 Fang 1 chain "taken © 5 7 e 


0 have. he ea ſon and 39 4 
90 C 2 1 Baue broug 


2 is the ting! 0 a ns 3 
ever hath been ſo, that a priſoner ought not 
at any time to be charged with fetters . un- 
leſs the Jailer be conſtrained to have recourſe 
to them by the actual neceſſity of fafe cuſtody. 
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pt the time of arraignment and the 
time of trial, and would not allow the chains 
to be taken off. His Lordſhip did not con- 
ſider, that the diſtraction of the mind, in ſo 
painful and important a criſis, ought nat to 
be aggravated by the tortures of the body. 
We rights of the OW" "_ Ten 7 55 Vio- 
N Wen 8 0 


le is: A 1 a very . writer 0 
det the dreadful puniſhment, inflicted on a 
refuſal to plead, (even when the offender, if 
convicted, would be intitled to the Benefit of 

and derived from a ſtatute of Edward I. Be 

this as it may, it ſtill exiſts in full force; 
though repugnant to the ſpirit of our conſti- 
tution, and nearly allied to torture, which 
was always illegal, though ſometimes prac- 
tiſed b, The Samen on 1 Laws of 
end 


« * upon me to a ery painful 3 OY 7 | 
* COP is afiited with that diftemper.”* Ibis was 
um ad hominem ; but it was ineffectual. 
= Obſeryations on the ancient ſtatutes, p. 62. 
b Foſter, 244. Ruſhw. i. 638. The Fadgs (faith 
Sir Ed. Coke, 3 Inſt. p. 25.) is never preſent at mT 
torture; neither, the arraignment of the priſoner 
any torture ever offered.“ "Theſe words ſeem to admit 
the e but ſhe ſobloquont r in the * vo- 
ume, 


* — 


of PENAL Ln. uw 


England have, in very pat! 


for the'legiſlative” abolition of re cruel pro: | 


cefs; and ſurely it would be eaſy in 


as in the caſe of treaſon, to conſider an obſti⸗ 


nate refuſal to plead, as a confeſſion, and con- 
viction of the charge;'or even asa plea'of 
Not Guilty, which is the practice of the 
Scotch not and Probably derived from the 
civil law ©. . IR 8 5 a e TAROOS 
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flute neglect, are an infufficient ſpecies" of 
medicine, when the cauſe of the diſeaſe is 


ſuffered to remain. * Tf the forfeitures „ An- 
nexed to the conviction of the crime; veie 
5 in all caſes equally extended 1 10 the Contumicy 


a * p. 367 denies the'ls; Ee a ele 


to warrant tortures in this land, nor can they be juſti- 


"_ by any preſcription my fs n n 2 
eie 

d Nibil intereſt neget quit. an taceat interrogatas ; 3 an . 
ure reſpondeat ut incertum dimittat interrogatorem.. 'Dig. 
Ii. 1. 11. 

It was bt Wust i in ; England, fo late as in the rei 
of Charles the Second, to force criminals to plead, 
85 1 5 thumbs together with compreſſed whipcor 
5 elyng, p. 28. And there were even in the reign 
of 2 *. * occaſional inſtantes of this ractice; 
which was certainly. a _ of torture in the worſt 
ſenſe of the word, . I» calculated to ſave the pri- 

; I from the peine forts et dure. 
See Mir. ROT 5 Preface to the State Trials. 
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ling mute, there would be no tem 
tian to.commit the offence; which, in 


x ay 
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39. It was formerly alas * the priſqver, 
[i 170 thought the charge, indefenſible, to con- 
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Py 


Fels the indietment, and. be admitted, on his 
own "requeſt, to "ne, an approver Aga) inſt 


others of the ſame felony 3. upon the convic- 
tion of wham, he Vas entitled to his Pardon. 
This practice Never. was. prohib ited by laws 
but gradually We diſuſed; ** for 
* ahe zh in (ch 5p MH 
f hath egme thereof by. falſe. ACCU» 
« ſatians of deſperate villains, than henefit to 
« the public by the diſcovery and convic- 
« tjon of real offenders. Yer? obſerve. with 
reluctence, that certain modern acts of par- 
liament * have in ſome degree unwarily r Te- 
vived this dangerous. dadtrine,. by. the fre- 
quent offers of rewards and pardons to capi- 
en. ra - and convietion. of 
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Jn 10, But, if the defendant tho 
viſable to plead, he was entitled acſt. 
declinatory of Lis trial; namely the plea of 
fanetuary, which was followed by attainder, 
= forfeiture. > of land and +, and the 
ea of clergy, which ſoon cealed to e plead- 
& until after convidtion z It being more be- 
Sees to the party, to take the 
acquittal 1 in the courſe of the trial, 
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ready gi iven's Wet un and I feel little 
inclination to enter more largely on the lat- 


ter. Mr. Juſtice Foſter has very _ 


obſerved, that it was an abſurd diſtinction 


à between ſubject and ſubject, originally o- 
ing to downright impudence on the one 


< part, and to mere fanaticiſm, or amazing 


* puſillanimity on the other i” During 4 
long courſe of years, it erempted convicted 
offenders, if qualified foi 
the puniſhment of offences of the molt atro- 

cious kind, murders not "excepted. And in 


"holy orders, from : 


many caſes a conviction, and having clergy, 


conduced more to the ſafety of the priſoner 
than an acquittal. For he yas thereby, un · 


til ſtat. 13 Eliz. diſchargec d of all crimes com- | 


mitted before clergy had; but if he had been 


acquitted, he was liable to .anſwer for any 


others committed prior to his acquittal . 
The reading of a ſcrap of Latin, Miſerere 
miei, Deus, called with great propriety « the 
Neck verſe, Was the criterion of this ſenſe- 
leſs privilege.” Women, and all perſons 


unable to read, were. expoled 7 
mercy to the literal rig out ol the law. It 
A i Foſter, p. 306. | 
* Kelyng, 103. Dyer, 114. q 8 112. 


Was 


| vids to their "ial; ” v5; 9 
ie leur vir, e deftutbation de la common ley, 
1 i del roy 1” Many illiterate perſons 


were actualſy executed for clergyable felonies: 
and Lord Chief "Juſtice Kelyng informs us, 


that he, in the year 1665; flned a biſhop's 


chaplaic n, for having reproached his ſacred 
function, and abuſed the court, by anſwet- 
ing «4 legit” upon the demand e . legit aut 
nog leit Wheteas in truth the priſoner, 


itt examined: by bis Lordfh 8 Ong 


1 could not mu, Iren hong n not ine 


f Wor omen, . ed" 0 rep larceny to the 
value of ten ſhillings, were admitted to clergy 
by the 21 James E The wall of partition 
Was at laſt entitely temoved by the ſtatute 
of 3 & 4 W. & M.; which entitles women 
to the privilegium 4 equally with inen; 
and by the Fifth of Queen Anne, which abo- 
hes the whole e * 50 din 
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- Here it is to be wiſhed, that the l. 


bad advanced one ſtep further, to an open de- 


claration, that all offences, proper in the firſt 
inſtanes to be exempted from capital puniſh- 
ment, and now called clergyable, ſhould here- 
after, in that firſt inſtance 


Jected to ſome ze g Cee of chaſtiſe- 


Aan, or bs .confidered..ae pardanable; ahh - 


a power to the Judges to tranſport the con- 
victs, whenever the dangerous nature of thei 


: crime. and character ſhould. make it — 4 
dient m, At. preſent, . ſuch offenders, upon 


conviction, being made to kneel,. they know 
not Why; and to pronounce an expreſſion, 
which they do not underſtand , find them- 
ſelves, in the height .of their amazement at 


this. cabaliſtical ceremony, once more upon 
the wide world in perfect liberty. Ut is won- 


either be ſub- 


derful, bow much the. exemplary ſolemnity of 
' Juſtice may be diſgraced by trivial abſurdities. 


Befades, | from the rule that this privilege 


cannot be pleaded more than once (except 


7 by clerks i in orders, i in | regard. to whom it is 


8 * 5 * 
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m An was -enkified i in the caſes t and pereylar 
ceny, by ftatutes 4 Geo. I. c. 11. of gra Geo. I. e. 2 


which proviſions however 0 not pod to Ke 
Orden. hn 
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WT unk it follows, that, a FM 5 


commits two offences; both vlergyablei in their 
dels, but. nne me io their kind, as 
Nu for the { f 3 though i in che eye of tea · 


ſon i it W no . e Kunene withi the | 


5 In, e return. 5 
: & proſecution. Let. us ſuppoſe the priſoner 
to have pleaded; . Not guilty.” ” Here began 


| his trial ; and in the progreſs of it he was ex- 


poſed to ſuch dangers, as left him but 228 
ſecurity even in the Aricteſt innocence, 


2 Tbe as eg Counſel was OT EY 5 
| on the part of the proſecution, ** beran/e (faith 


Sir E. Coke) * that the teflimony and prof of 
' the crime ought to be ſo clear and manifeh, bat 


thert can be no defence of it” This humane 
reaſon exiſted in ſpeculation only ; for the ideas 
of our anceſtors, us to the clearneſs and ſuf- 
ficiency of - teſtimony, and proof were ex» 
tremely unſettled ; and it may almoſt be af- 
ſerted, that, ſo late as the whole ſixteenth, 
and part of the ſeventeenth Century, the firſt 
and moſt eſſential principles of W were 
5 3 lust. 29. Rs 
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„The 1 are inne 1 ſelec the Ads 
account of its collateral matter. Then Mr. Attorne - 4 


(Sir Ed. Coke) took in hand the evidence againſt Sir 
Merrick, and Mr. Cuffe. To Cuſſe, Mr; Attorney ſaid; 


that he. N arranteſt traitor that ever came to that 
Bar.—Ahd ſtill following matters ſtrongly againſt him, 


told him, that he would give him ſuch a Cuf as ſhould 


ſet him down :- and thereupon called to have read the 


Tate) Earl oy Eſfex's Mon, and alſo a part of Sir 


Nevibs confeſio ch were both full and 
ey: i b cad horta anſwer them.” State 


** againſt him,; as he 
rials, vol. vii vii vii p. 9. 3 $4.3 {=> 


But the trial o Throtkinorton in the preceding £ 


reign, fore man adges of the firſt eminence in that 
20 as rw ire ten 4 


Ms face; the confeſſion of the Duke of Suffolk who 


ad been executed on the ſame accuſation was alſo read 
aint bim; the teſtimony of Vaughan then under fen- 
tende of death for the ſame fact was received in ſupport 


of the proſecution ; the teſtimoꝶ) of Fitzwilliams of. 
fered i in fa 

priſoner acknowledged that it was.unuſual 
witneſſes againſt the Crown. part of 
feſſion | N Dig 
on th 


ight be read, he was anſwered. 


t would be bie! Its of time, and would make i + 
a that an Act of Par- 
ht be read, he was anſwered, that i it Ag ke 


| for hits.” . Laitly; when he defired 


one the e of che Court to fini books | for h 


chat the ludges wers to reſolve. all 
State 5 Vol. i. 805 65. fy 
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if 8 : 
but not permitted to be Caf edel with the pri · 
ſoners; written examinations of avcomplices, 


a he wag eld, er f 
Winter was read againſt him; an was at if 
he de ſhould d 'defire ie hs ſh6uld have Winter to juſtify it 


vour of the prifoner was rejected, and the 


to examine 
is own con- 


ainſt him ; and when be r : 
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of competent evidence, and were xeceived as 
| ſuch, in moſt Gn N by yay learned 
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we W a, 1 d, ſyitable. LH | 
the: caſe, to rondu, the. proc by parole 
teſtimony ; a circumſtance maſt unfavour- 
able to the. Defendant, as it tended to nt 
the whole weight of credibility into the ad- 
verſe ſcale. For the, -perſon aecuſed v 
zrely. permitted ta call witneſſes ta his en- 
cCulpstion s and, even uhen indulged ſa yr 
be was not in any caſe allowed O S ine 
them upon oath... At the fame time, there 
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practice with the ſheriffs, to return juries ” 
prejudiced, and partial, that, as Cardinal Wol- 
ſey obſerved, © they would find Abel h 
el the murder of Cain fi ele 


1 7 1 
b N . of 


The N held bis PTE _ hb, 


during the pleaſure of the proſecutor 4; and 


was often actuated by an intemperate zeal 
in the ſupport of the charge; as if his indig- 
nation at the offence had aha yr : 
bens gn oy, nee? e @ e e 

© his, ignorant of — language | 
addi: by: ann Fan 
an, 8 e and baited by. \crown-lawyers, 
nn TO, >thz4 
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* . on the 3 5. hl 
q It may ſafe 0e! aſfirmed, that the e 
PRE . de , es Mts 
tuti ties. t. * Jeb. . os _ "_ 
| - grafted on 13 W W. III. c. 12. hath completed TT inde 
Jo: in regard to the King, his Mäniſters, | 
ueceſſors; and in the ſecurity af the * | ſalaries 4 | 
ing the continuance of the commiſſions.” Yer it defi 
| Pe n thoſe; — ws, ede 0 
neral opulence of the kingdom, be more than 
To fficient to 5 pport the ſtate and dignity of the offices" & 
Which they are annexed. It is of -eflential import : 
to Tp Trae in the nation, that the ſeats of Juſ- 
8 Id continue to be filled by men the moſt ei. | 
nent in their profeſſion for Wiſdom, n Expe- 
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Wn This ſhort fetch of the adminiſtra. 
tion of criminal Juſtice in the ſixteenth. cen · 
tury diminiſhes the ſurprize, which we 
ſhould otherwiſe feel, when we are. told , 
that in the reign. of Henry VII, ſeyenty-two 
_ thouſand criminals were executed; which, 
upon an average, is nearly rave. to. ki, i 
day, Sundays included. 
aſſures us, that executions v were reduced to 
about one fifth of this. proportion in the latter 
end of iter 8. reigu. e Joop 
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8 « whoo people of al 2 8 
en had, in their turn, been ae 5 
« moderation in the School of * advert,” 
| Reaſon and Mercy gradually prevailed; but 
an ample field is till open o * an 
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e State Trials is a moſt diſguſtful 


wh; 45 — ee e on 1 e . 


1 10 = 


Papen ow 
— 
2 


— 


—— — 


— #45 PEI. we. 
3 2 
T 


O 
+ 


I 
* 
PTT 


— 
—— 


LAKES 


the degree of treaſon,” v 


200 DRIN CAPLES© 
erudgery';: but it eee | 


chaos of oppreſſions, ſo long ee and - 
ſo patiently borne, without being aſtoniſhed at 
the foundation, on which the wenn fabrig 
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five Sponte, aus non /ponieifiunt bac, abe 
uus damen emendetur Qua enim per inſcientiam 
peccamus, per induſtriam corrigamus. Such 
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between voluntary and involuntary acts 3 
compoſitions for crimes became as common 
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churches; and they were extended even to 
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dibiliry of the evidence laid befote them ; and chat they 


are not authorized to expoſe a fellow - citizen to the ſhame, 


expence, and danger of a public trial, 8 the 110 
ane of a mere probabilitys;:: 

Yet it may be doubted,, whether a wiſe and.g 

writer did not uſe a very exceptionable, and dang * 

latitude of expreſſion, when he ſaid that the falls ae 

cuſer onght to ſuffer the ſame puniſhment to which . 

porion accuſed would have been i in caſe of con- 
0 . 
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accuſation, fome \ delays + are beneficial; (when 
Beccaria laid otherwiſe, he conſulted his. owh , 
heart, "and forgot the 1 imperfedtions of 1 man 
. kind ) they! arc beneficial, | becauſe A Lerteln | 
interval i is neceſſary, between the. crime al- 
edged. and the trial, that popular, prejudices 
may "Tubfide 1 into und reaſon ; 1 5 judges 
may not be heated' by the recent t edle 
of the fact; and that proſecutors may rath er 
ſeek the ends © of ; Juſtice, t than the en 
'of revenge. . The enormity of the crime i 

queſtion ſhould be the meaſure 'of "this. 51 5 
al. When the fact iS is 885 TEES 8 5 


| people A the offence x may evaporate; ;, Bs 
that, a ſufficient time may be given, for. the 
| preparation « ok proof on the e part o of | the Public, 
and Juſtificatian on the part of the Accuſed, 
caſon and the rights of bymanity demand, 
that the ſtrength and ſtrictneſs of proof be 
increaſed | in 8 to che e of 


the « [Op 3 e e e W 
deve al calumniatore dare la pena, che toccherebbe all 
accuſato.“ Dei Delitti, e delle Pene, $ i. | | 

An afſertion, which, if reduced to p ractice, Would 
prove a fatal check to all criminal proſecutions: ! 
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| both to, the Public and the Party x they, are, 
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queſtion.. The more triyial « 
lipquencies are letz incredible in their 1. na. 


there refore proper for, « 4a .more e e dif-, 


cuſſion, . f Bur, 3 in neither 35. ſhould the u 
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promote” as moch as poſſible that ” aſeful 5 


ſociation! of ideas, which | may he 8 
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is the eee conviefien;'i is a oy 
tion, on which it is difficult to reconcile the 
lavguage of political utility to that of re- 
gion. The immediate execution” of the 

criminal may poſſibly give a more ſalutary 
ſhock to the ſentiments of his fellow citi · 

zens; than the fame horrid ſpectacle can 

produce, when the circurnſtances of the crime 
are in ſome degree Faded on the memory, 
and when compaſſion hath taken the place 

of indignation; Let what are the feelings 

of a ſerious mind at 4 . OW 8 
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the benevolence of the Engliſn law hath 
% . ; JW : 


been already mentioned. The plea of -preg- 


nancy is entitled to a ſimilar indulgence, 


though not admitted to operate ſo ables 
lutely in our law, as in the law of Egy 


the writers af the Engliſh law t) hath once 
had the benefit of this reprieve, and been 


delivered; and afterward, become pregnant 


again, ſhe: ſhall not be entitled to the be- 
nefit of a further reſpite for this cauſe. 


Such is the doctrine of our law, and uſe 


| hath: taught us to read it with tranquility 
and indifference; though in truth no reaſon 
can be given as to OS wank 
"will not apply equally” to the ſound; 1 


an be e * this auge are eel na ul 
Kated f in Diod. Sicul. I. i. e ee, 


% % 5 ed nw wound 5 8 
f « And AS a woman commits E 1 he 


quick with child, ſhe cannot upon her arraignmen 
* but ſhe muſt either plead *5 Not 


$3 


Judgment ſhall be given againſt her ; and if it be found by 
an inqueſt of matrons, that ſhe is 2 with child, (for 
privemeni enceint will not ſerve) it 


execution till ſhe be delivered; but ſbe ſball have the Bene, 
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and of ancient Rome. eee | 


ot Guilty,” ” 2 the 
charge. She cannot alledge it in arreſt of ju Ju ment, but 


arreſt and reſpite 
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8 8. By. the laws of the Romans : the f 


| en was forbidden, not only to ap- 
pear in the Foruin, but even to have any 


habitation in the City; and this was en- 


acted, that the minds of the people might 
not be familiarized to the Idea of capital 
| executions. Upon the ſame principle, it was 


not unuſual to put the Malefactor to death 


in a ſecret dungeon, which was called Tul- 
lanum. It ſeems more adviſable: however, 
on many accounts, that the puniſhment of 
death ſhould in every inſtance be publicly 


inflicted; and it is a certain proof of ſome 


defect in the mode of infliction, when it 
ceaſes to be conſidered as the moſt folemn 
"hy wha en __y” can n be exhibited, - 
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, r cannot have eſcaped the jg ge 
readers, that the ideas, which in the 
courſe of this inquiry 1 haye, endeavoyred 0 
1 liſh as principles of penal law, have not 
Jen Rated as abſtract propaſitions ; but ra- 
ther as argumentative inferences, interwoven | 
with, and to be colleged from, obſerva- 
tions on the . penal fyſtems of different ga- 
vernments,. My attention hath at the fame 
time been moſt particularly turned to the 
| Engliſh code of laws; and many melancholy 
inſtances have concurred . to ſhew that the 


* - reformation of that code is become an im- 


portant and almoſt neceſſary work. -1 know, 
that many will conceive ſuch a reformation. 
to be impracticable; I know, that the minds 
of ſome will ftartle at the idea of innova - 
tions; I know, that others will ſhrink from 
the e ene * | am convinced, 
that 
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t appeals to reaſon and be- 


' to be the beſt method of a 


- 


adoption of a better plan, tothoſe who lie under the more 


Legiſlature. With tuch affiftance, it might perhaps be 


minds, which are ever ready to. ſympathize 


with him who pleads the cauſe of humanity. - 


*rT 


Ms 


h The Britiſh Conſtitution is the pride of every Briton: 
to ſecure, to fortify, to ee the excellent ſyſtem of 
government, is the buſineſs of every Briton. It may be 
pardonable therefore in me 15 point out, what I conceive 
ccompliſhing the reformation 
in queſtion ; leaving the execution of that method, or the 
immediate engagements both of intereft and duty. 
The lea obſerver on the Ancient Statutes was cer- 
tainly well founded in ſuggeſting that a reformation of 


x N. 


the Engliſh Law can never be effeQually carried on, with- 


out the aſſiſtance of able Lawyers, not members of th 


. 


ly to frame ſeparate declaratory ftatutes relative to each 


claſs of crimes, comprehending all the deſcriptions and 


degrees of each crime, with their. proportionate puniſh- 
ments. Every ſuch declaratory ſtatute ſhould be attended 
by a ſupplemental Bill, repealing all prior proviſions rela- 
tive to the claſs of crimes in ae ſtatute contained. It 
ſeems ſuperfluous. to point out the many collateral goo, 
— which might ariſe from this method of ſeeking the 
2 
he repeal'of particular ſtatutes, without ſuch prepa- 
ratoty caution, will be found à mere palliative remedy ; 
which may tend indeed to abate the ſymptoms of the diſ- 


0 eaſe, but from which a radical cure cannot be expected. 
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bern ated as abſtract propoſitions ;| but ra- 


* 


ther as argumentative inferences, interwoven 5 


with, and to be colleged from, obſerva - 
tions on the penal fyſtems of different ga- 
vernments, My attention hath at the ſame 
time been moſt particularly turned to the 
Engliſh code of laws; and many melancholy 
inſtances have concurred to ſhew. that the 
- reformation of that code is become an im- 
portant and almoſt neceſſary work. I know, 
that many will conceive ſuch a reformation 
to be impracticable; I know, that the minds 
of ſome will ſtartle at the idea of innova - 
tions; I know, that others will ſhrink from 
the ſuppoſed difficulty; Het Len —_— | 
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5 The Brieith gestalten thaw of very ton: 
to ſecure, to fortify, to perpetuate the ap Salk ſyſtem of 
government, is the buſineſs of every Briton. | It may be 
pardonable therefore in me to point out, what I conceive 
to be the beſt method of accompliſhing the reformation 
in queſtion ; leaving the execution of that method, or the 
adoption of a better plan, to thoſe who lie under the more 

immediate engagements both of intereſt and duty. 
The learned obſerver an the Ancient Statutes was cer- 
tainly well founded in ſuggeſting that a reformation of 
| the Loot Law can never be effeQually carried on, with- 
| = the aſſiſtance of able Lawyers, not members of the 


Legiflature. With ſuch aſſiſtance, it might perhaps be 


4 to frame ſeparate declaratory ſtatutes relative to each 
claſs of crimes, comprehending all the deſcriptions and 
degrees of each crime, with their proportionate puniſh- 
ments. Every ſuch pep ne”, ſtatute ſhould be attended 
by a ſupplemental Bill, repealing all prior proviſions rela- 
tive to the claſs of Ar. by at ſtatute contained. It 
ſeems ſuperfluous. to point out the many collateral | 
effeQts, which might ariſe from this method of mg the 
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rous claſs of men, who are diſtracted by tb 


cares, heated by the action, or diſlipated by 

the pleaſures of the world, may be wiſhed, 
but is not to be expected: though nothing is 
more certain than that the ſubject of 'theſe 
enquiries deſerves the attention of every man 


mmongſt us. For no rank, no elevation 


4 in life, no conduct how circumſpect ſoever, 
* ought to induce” any reaſonable man to 
ay conclude, that the penal ſyſtem doth not, 

* nor poſſibly can concern him, A very 
flight reflection, on the numberleſs unfore- 
ſeen events which a day may bring forth, 
will be ſufficient to ſhew that we are all 
liable to the imputation of guilt; and conſe. 
quently all intereſted, not only in the protec- 
tion of innocence, but in the aſſignment to 
every particular offence, of the _ ſmalleſt 
- puniſhment. ware. area 225 the . . 
* 5 


It muſt ever . that many ra 
members of the ſtate will regard the imperfec- 
tions of the laws with indifference till they 


experience their effects. What i in ſuch men 
muſt be attributed to inability or neglecm 


i Foſter's Crown Law, Pref. p. 3. 1 5 
e only, 
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only, may in others, perhaps deſerve the ap- 
pellation of a breach of truſt. Be this as 
it may; it highly concerns the ſafety of 
every individual, as well as the general mo- 
rality and happineſs of the people, that the 
innocent be protected againſt unmerited ſeve- 
Tities, and that the guilty be conducted with 
_ certainty to puniſhments proportionate to their 


| Theſe Ends can be attained only when 
the penal ſyſtem is good. Under ſych a 
ſyſtem, they who offend againſt the Laws, 
and they only, have reaſon to fear: whilſt 
thoſe happier members of ſociety, who de- 
ſerve ſecurity, enjoy it in the full perfection 
to which the rectitude of their . wp, 
entitled them. 5 | 
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